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In the matter of an appeal under section 101.1 of the Wildlife Act, R.S.B.C. 1996, c.
488.

BETWEEN: Chris Condie APPELLANT

AND: Deputy Regional Manager, Recreational RESPONDENT
Fisheries and Wildlife Program
(Thompson/Okanagan Region)

AND: British Columbia Wildlife Federation PARTICIPANT
) A Panel of the Environmental Appeal Board

BEFORE: Alan Andison, Panel Chair

DATE: Conducted by way of written submissions

concluding on August 19, 2013

APPEARING: For the Appellant: Chris Condie
For the Respondent: Joseph G. McBride, Counsel
For the Participant: Wilf Pfleiderer

APPEAL

[1] The Appellant, Chris Condie, is a licensed guide outfitter who operates in the
Thompson/Okanagan Region (Region 3) of British Columbia. The guiding territory
covered by his guide outfitter licence and certificate in this region is management
unit 3-39.

[2] Each year, guide outfitters apply to the regional manager of the Recreational
Fisheries and Wildlife Program, Ministry of Forests, Lands and Natural Resource
Operations (the “Ministry”), to renew their guide outfitter licence and request a
hunting quota for specific animal species. The species at issue in this case is bull
moose. In the past, the Appellant has obtained licences with a quota for bull
moose in his guiding territory.

[3] In a decision dated January 21, 2013, Mike Burwash, Deputy Regional
Manager, Thompson/Okanagan Region (the “Regional Manager”), advised the
Appellant of his bull moose quota for the 2013-2014 licence year. He also advised
the Appellant of his 2012-2016 allocation (target harvest) in relation to bull moose.
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[4] The Appellant was given a quota of one bull moose, and a 2012-2016 five-
year allocation of one bull moose. The Appellant appealed this decision to the
Board.

[5] The Board has the authority to hear this appeal under section 93 of the
Environmental Management Act and section 101.1 of the Wildlife Act. Section
101.1(5) of the Wildlife Act provides that the Board may:

a) send the matter back to the person who made the decision being
appealed, with directions,

b) confirm, reverse or vary the decision being appealed, or

¢) make any decision that the person whose decision is appealed could have
made, and that the Board considers appropriate in the circumstances.

[6] The Appellant seeks an order from the Board increasing his quota and
allocation for bull moose to a level equal to, or greater than, his pre 2008 levels,
“subject only to conservation concerns.”

[71] This appeal is one of 28 appeals filed by guide outfitters in three different
regions against their 2013-2014 quota and five-year allocations. The appeals were
all conducted by way of written submissions, and are the subject of separate
decisions.

BACKGROUND

Licences, Quotas and Allocations

[8] The province regulates hunting for big game species, such as moose, through
legislation, regulation and policy. It regulates non-resident hunters by requiring
that they hunt for big game only with a licensed guide outfitter. Each guide
outfitter has exclusive rights to guide non-resident hunters within his or her guiding
territory.

[9] Guide outfitters must obtain their licences annually from the Ministry.
Regional managers issue annual quotas as conditions of those licences. A quota
sets the total number of a particular species, or type of species, that may be
harvested by the guide outfitter’s clients within the guide’s territory(ies), during the
period specified in the licence. It is section 60 of the Wildlife Act that gives a
regional manager the discretion to allocate wildlife to non-resident hunters. That
discretion, however, is exercised within a framework that includes applicable
provincial policies, population estimates for the particular game species and other
considerations, including: species conservation, traditional First Nation uses, and
resident hunters’ interests.

[10] When issuing quota, regional managers also identify the guide outfitter’s
five-year allocation, i.e., the maximum number of animals each guide’s clients may
take over the desighated five-year period. These five-year allocations and annual
quotas may be derived by the application of administrative guidelines, one of the
policies or procedures that a regional manager can apply to arrive at the quota
decision. In essence, an administrative guideline is a method of calculating a
guide’s quota so that the quota is greater than the guide’s one-year allocation; i.e.,
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it is more than 1/5 of the 5-year allocation. It allows a guide outfitter to exceed
what would otherwise be the annual quota by a set number, but that number then
counts towards the total five-year allocation. In other words, the use of
administrative guidelines can increase a guide’s quota during the year above what it
otherwise would be, but he or she cannot exceed the ultimate five-year allocation.
The guidelines give guide outfitters some flexibility in the numbers harvested each
year, and are used for harvest planning purposes.

[11] In 2007, after years of consultations with various stakeholders, including the
Guide Outfitters Association of British Columbia (representing the interests of guide
outfitters), and the BC Wildlife Federation (representing the interests of resident
hunters) (the “BCWF”), the Ministry adopted a new “harvest allocation policy”. This
new policy is, in fact, a collection or “suite” of policies and procedures. The policies
and procedures were approved by the Ministry’s Director of Fish and Wildlife (the
“Director”) and the Assistant Deputy Minister. These policies and procedures
include:

Wildlife Policies

Volume 4, section 7

01.03 - Harvest Allocation

01.07 - Game Harvest Management

01.10 — Resident Hunter Priority

01.11 - Commercial Hunting Interests
01.13 — Under-Harvest of Allocated Shares

Wildlife Procedures

Volume 4, section 7

01.03.1 - Harvest Allocation
01.05.1 - Quota

01.05.2 - Administrative Guidelines

[12] The new harvest allocation policies and procedures make it clear that
resident hunters will have “priority” in the harvest of big game species. However,
the Ministry also states that, while resident hunters have higher priority than
guided hunters, “this does not imply that resident demand must be fully satisfied
before non-residents [guided hunters] can be granted harvest opportunities.
Instead, it means that the share that goes to residents is considerably greater than
the share that goes to non-residents.”* For instance, under the Harvest Allocation
procedure, category A species (i.e., big game species for which guided hunters’
harvest is limited by quota in any portion of a region), the Director is to begin with
an initial split of 75/25; that is, 75% of the allowable harvest of the species to
resident hunters, and 25% to guided hunters, in each region. Under the Harvest

! December 10, 2012, Ministry “Backgrounder” on harvest allocation.
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Allocation procedure, the Director may alter this initial 75/25 split in the region
according to the relative importance of that species to each hunter group in the
region, among other things.

[13] For Region 3, the Director has calculated the split for moose as 90% to
resident hunters and 10% to guided hunters.

[14] When the Director sets the resident/non-resident hunter split for each region,
regional managers apply that ratio to determine the quotas for each guide, based
on further policies and procedures.

[15] When the Ministry adopted the new policies and procedures, it understood
that many guide outfitters would be negatively impacted. To minimize the impact,
the government adopted a transitional approach. In the 2007-2011 allocation
period, the policies and procedures were implemented in a “piecemeal” fashion.
The current 2012-2016 allocation period is the first time that the harvests for all
applicable species, in every region, have been set in the context of the new policies
and procedures; i.e., “full implementation”.

The Decision

[16] In a decision dated January 21, 2013, the Regional Manager issued the
Appellant’s licence along with the following allocations and quotas for bull moose in
his management unit:

MU 3-39

Your Bull Moose allocation for the 2012-2016 allocation period is 1
animal in Management Unit 3-39. This represents your target harvest
for the 2012-2016 allocation period.

Your Bull Moose quota for the 2013 licence year is 1 animal.

Be advised that all bull moose killed either under the Spike/Fork bull
GOS [general open season] or any bull LEH [limited entry hunt]
seasons will count towards your quota and allocation.

If you would like to discuss the specific details of your allocation or
how | calculated your quotas for this licence year, please contact ....

[Bold in original]

[17] The Regional Manager explained his decision-making process as follows:

I derived your quota for this year by applying an administrative
guideline. That quota reflects a permissible harvest rate that will very
likely be unsustainable over the [five year] allocation period. The
benefit to you of having a higher than sustainable quota in any given
year is flexibility around when you harvest animals.

My goal is for you to come as close as possible to taking your entire
allocation. That goal will be achieved by the annual setting of quota,
keeping in mind your harvest to date in the allocation period. Note
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that if you fully harvest the quota set here, | may need to set your
quota lower for later years in the allocation period, so that the [five-
year] allocation will not be exceeded. You should keep that in mind
when choosing how many animals to harvest this year.

The Appeal

[18] The Appellant appealed the Regional Manager’s decision in a letter dated
February 20, 2013. The Appellant’s grounds for appeal are that the Regional
Manager incorrectly applied policy in assigning allocation and quota and has “failed
to utilize all means and methods at his disposal to meet his fiduciary responsibilities
as defined by Ministry policy.”

[19] Although the Appellant filed an appeal with the Board, he advised of his
“extreme concern” with participating in the appeal process. He states:

There is ample evidence to support the claim that Guide Outfitter
Certificates and any allocation or quota associated with said certificate
should be viewed as property and as such any actions between the
grantor and holders of these rights should properly be subject to
judicial review not an appeals board.

[20] After the Appellant filed his appeal, the BCWF applied for participant status in
the appeal on the grounds that the appeal could directly impact resident hunters by
altering wildlife allocations, and by potentially reducing resident hunting
opportunities. The BCWF represents the interests of resident hunters in BC.

[21] In addition, the BCWF submits that the appeal will directly impact the new
harvest allocation policies.

[22] In a letter dated May 3, 2013, the Board granted the BCWF limited
participant status in this appeal. The BCWF was granted the opportunity to make a
brief submission limited to addressing the potential impact of this appeal on the
2007 policies and procedures, and the resident hunters’ share of the harvest in this
region.

[23] In the same letter, the Board also advised, subject to any objections, it was
of the view that the hearing could be heard on the basis of written submissions,
with the first submission due by the Appellant on June 5, 2013. Based on the
grounds for appeal raised by the Appellant, the Board determined that credibility of
witnesses would not be a significant factor; instead, rather, the grounds for appeal
focus on the Regional Manager’s application of the harvest allocation policies and
procedures.

[24] In an email sent on May 8, 2013, the Appellant asked the Board to send all
future communications to him by registered mail. [The Board complied with this
request, but also sent its correspondence by email.]

[25] In an additional email sent on May 8, 2013, the Appellant objected to a
written hearing, objected to the submission timelines, and asked for an oral
hearing.
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[26] In a letter dated May 10, 2013, the Board denied his request for an oral
hearing and advised the Appellant that he could apply to the Board to extend the
submission timelines in order to accommodate his schedule. No application was
made by the Appellant. However, on June 3, 2013, the Board extended the time
for making submissions to correspond with the dates in a different matter. The
Appellant’s initial written submission and documents in support of his appeal were
to be provided on July 15, 2013.

[27] In a letter dated July 14, 2013, the Appellant again opposed the written
hearing procedure arguing that it is “inadequate and quite likely in violation of
several legal statutes”. He provided three reasons in support of his position.

[28] The Board responded to each of his points in a letter dated July 17, 2013. In
it, the Board confirmed its decision to hold a written hearing. The Board also stated
that it would accept the Appellant’s July 14, 2013 letter as his initial submission on
the appeal. This letter was sent by email and by registered mail; however, the
registered mail was returned to the Board as “unclaimed”.

[29] Although the Regional Manager provided detailed submissions and
documents in support of his decision, the Appellant did not provide any reply
submissions.

[30] The BCWF provided submissions to the Board which generally support the
2007 policies and procedures, and support of the Regional Manager’s decision.

RELEVANT LEGISLATION

The legislative context: guide outfitting in BC

[31] According to section 2(1) of the Wildlife Act, ownership of all wildlife in the

Province is vested in the government. As the owner of wildlife, the government is
responsible for the management and protection of the Province’s wildlife resource
(Ministry of Environment Act, R.S.B.C. 1996, c. 299).

[32] Under section 47 of the Wildlife Act, it is illegal for a non-resident of British
Columbia to hunt big game in the Province without a licensed guide outfitter.
Section 47 states:

47 A person commits an offence if the person hunts big game unless he or she
(a) is a resident, or

(b) is accompanied by

(i) a guide licensed under this Act, ...
[Emphasis added]

[33] Guide outfitter licences are issued by regional managers under section 51 of
the Wildlife Act, as follows:

51 (1) A regional manager

(a) may issue a guide outfitter licence to a person if all of the following
apply:
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(i) the person is a citizen of Canada or a permanent resident of
Canada;

(ii) the person has public liability insurance prescribed by
regulation;

(iii) the person has other qualifications prescribed by regulation,
and

(b) ...
(2) A guide outfitter licence authorizes the holder to guide persons to hunt
only for those species of game and in the area described in the licence.

[Emphasis added]

[34] According to section 60 of the Wildlife Act, regional managers may attach a
guota as a condition of the licence. Section 60 states:

Quotas

60 (1) If a regional manager issues a guide outfitter licence, the regional manager
may attach a quota as a condition of the licence and may vary the quota
for a subsequent licence year.

[35] Under section 1, “quota” is defined as:
(a) the total number of a game species, or
(b) the total number of a type of game species

specified by the regional manager that the clients or a class of client of a
guide outfitter may Kill in the guide outfitter's guiding area, or part of it,
during a licence year, or part of it, but does not include an angler day
quota.

[36] Regional managers exercise their discretion to attach quota within a
“sustainable use” framework. The framework is established by, and described in,
various Ministry documents, including wildlife management objectives and Ministry
policies and procedures. The sustainable use framework takes into account the
population estimates for a particular species and the hunter groups that seek an
opportunity to hunt that species in the Province.

ISSUES

1. Did the Regional Manager calculate the five-year allocation and quota for the
Appellant in accordance with the Ministry’s policies and procedures? Should
the allocation and quota be changed?
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DISCUSSION AND ANALYSIS

1. Did the Regional Manager calculate the five-year allocation and quota
for the Appellant in accordance with the Ministry’s policies and
procedures? Should the allocation and quota be changed?

Appellant’s submissions

[37] The only submissions provided by the Appellant in support of his appeal are
found in his Notice of Appeal, and his letter dated July 14, 2013 which, for the most
part, objected to the hearing procedure.

[38] In his Notice of Appeal, the Appellant advises that the Regional Manager “has
incorrectly applied policy in assigning allocation and quota and has failed to utilize
all means and methods at his disposal to meet his fiduciary responsibilities as
defined by ministry policy”, and asks the Board to give him an allocation and quota
level equal or greater to “pre-2008 levels, subject to conservation concerns.” There
is no information in his Notice of Appeal that identifies which policies were breached
or misapplied by the Regional Manager, or what “means or methods” should have
been used by the Regional Manager to assign his allocation and quota. Nor did he
provide any background information or evidence about his past quotas and
allocations, or the number of moose that he is requesting when he refers to pre-
2008 levels.

[39] The Appellant’s July 14th letter was focused on the Board’s procedure, and
does not provide any of this information.

Regional Manager’s submissions

[40] Despite the lack of information provided by the Appellant, the Regional
Manager provided full submissions on his decision-making process. The Regional
Manager submits that he followed the Ministry’s Quota and the Administrative
Guidelines procedures to make his decision. The Quota procedure states as
follows:

Procedure:

1. Calculation of quotas

1.1 Allocations of harvest opportunities to guided hunters by means of a
quota should be based on the calculation of an annual allowable harvest
(AAH), and be consistent with the Ministry ... policy and procedure
concerning harvest allocations.

1.2 Quotas should be calculated by the regional section head, in accordance
with the allocation share determined by the director.

1.3 Quotas recommended by the regional section head should not exceed
the guided hunters’ portion of the total allocated harvest for the big
game population.
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1.4 Quotas should be calculated to reflect guided hunters’ share of the
harvestable portion of the population within each guide outfitter’s
territory, if available.

1.5 If alimited entry hunt (L.E.H.) has been instituted;

(a) the harvest by any guided resident hunter with a L.E.H.
authorization should not be included in the quota;

(b) a resident hunter without a L.E.H. authorization may purchase the
services of a guide outfitter, and the harvest should be included in
that guide outfitter’s quota.

1.6 If no L.E.H. has been instituted, the harvest by resident hunters (guided
or unguided) should not be included in the quota.

1.7 The harvest by any guided non-resident is included in the quota.
[41] The Administrative Guidelines procedure states, in part, as follows:

1. The regional manager should attach an administrative guideline
to all quotas that are not equal to a whole number each year.
The regional manager may attach an administrative guideline to
whole number quotas.

2. The regional manager should apply an administrative guideline to
the quota of a guide outfitter as follows:

a) The annual quota will apply for five years;

b) Up to 30% of the cumulative five year quota (obtained by
multiplying the annual quota by 5) may be harvested in any
one year;

¢) Notwithstanding 2 b), no more than 5 times the annual quota
may be harvested in the five year period.

NOTE: The annual quota is not to be rounded before being multiplied
by 5 to obtain the cumulative 5 year quota.

[42] The procedure then goes on to describe what should happen if the AAH
changes at any point during the remaining five-year period.

[43] The Regional Manager described his specific approach to calculating the
2012-2016 bull moose allocations and the 2013-14 bull moose quotas for the guide
outfitters in the Thompson/Okanagan Region as follows.

Step 1: Calculate the 2012-16 allocation under full implementation of
the harvest allocation policy.

a. Determine the 2013 population estimate for moose within
each guide outfitter territory in the region. These estimates are
based on inventory data, abundance of suitable moose habitat,
anecdotal information, hunter success rates, etc.
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b. Apply a harvest rate for moose in each guide outfitter territory.
These are typically based on provincial harvest procedures and
align with the harvest rates used to determine Annual Allowable
Harvest for resident hunters. The harvest rate for [the guide
outfitters in this region] is 6% of the total moose population. ....

c. Calculate the Annual Allowable Harvest (AAH) for each
territory. This is the harvest rate multiplied by the population
estimate.

d. Determine the guide share within each territory. This was set
by headquarters staff using the allocation calculator.

e. Calculate the annual guide AAH, which is the portion of the
AAH within the guide territory that should be available to the
guide to harvest each year over the 5-year allocation period.
This is calculated by multiplying the guide share by the AAH in
the territory.

f. Calculate the 2012-16 allocation under full implementation
of the harvest allocation policy. This is the annual guide AAH
multiplied by 5 to derive the 5-year allocation.

Step 2: Adjust the 2012-16 allocation to ensure guides are not
“substantially impacted”.? In accordance with the December 14, 2012
letter sent to guide outfitters from the director of wildlife, guides are
“substantially impacted” if their 2012-16 allocation is more than 30%
down from their 2007-11 harvest. However, this 30% decrease must
exclude any changes in allocation not attributable to the allocation
policy (e.g., changes in population size or harvest rate, and hence
changes in AAH).

a. Determine the guide’s 2007-11 harvest in each guide outfitter
territory, using guide declaration and compulsory inspection
data.

b. Determine the number of years that the territory was active in
the 2007-11 allocation period. If a territory was inactive for one
or more years, the number of active years was reduced
accordingly.

c. Calculate the corrected 2007-11 harvest for 5 years by
dividing the number of years by the 2007-11 harvest, and
multiplying by 5.

d. Determine the 2007 AAH in territories, which is the AAH
within the territory from the last allocation period.

2 The Director’s letter actually uses the words “substantively impacted” not “substantially
impacted”.
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e. Calculate the change in allocation between 2007 and 2012.
This is the 2012 AAH minus the 2007 AAH, divided by the 2007
AAH, to determine percent change.

f. Determine the component of harvest not attributable to a
drop in AAH. If the AAH increased between 2007 and 2012,
the 2007-11 harvest was used. If the AAH declined between
2007 and 2012, the 2007-11 harvest was decreased by this
amount. For example, if the 2007-11 harvest was 10, and the
AAH between 2007 and 2012 declined by 50%, the component
of harvest not attributable to a drop in AAH would be 5 (50% of
10). This is the 2007-11 harvest that must be compared to the
2012-16 allocation to determine whether guides are
“substantially impacted”, in order to exclude changes
attributable to a decline in AAH.

g. Calculate the 30206 hardship impact by multiplying the
corrected 2007-11 harvest (i.e., the component of harvest not
attributable to a drop in AAH) by 70%. This represents the
minimum allocation that should be assigned to each guide
outfitter to ensure they are not “substantially impacted”.

h. Determine whether the 3026 hardship should be considered
when setting each guide outfitter allocation for 2012-16. If the
30% hardship impact was greater than the allocation under full
implementation, the Regional Manager considered increasing the
2012-16 allocation to ensure guides were not “substantially
impacted”.

i. Establish the 2012-16 allocation considering hardship. This
represents the 2012-16 allocation as stated in quota letters. If
there was no hardship consideration, then this is simply the
2012-16 allocation under full implementation. Hardship
consideration did not apply to the appellant.

Step 3: Determine the 2013 quota based on 2012-16 allocation.

a. Determine the 2012 harvest from guide declaration data and
regional Compulsory Inspection data.

b. Calculate 1/5th of 2012-16 allocation. This is simply the
2012-16 allocation considering hardship divided by 5.

c. Determine the corrected 2012 harvest. According to the
December 14, 2012 letter sent to guide outfitters, the portion of
a guide’s 2012 harvest that was greater than 1/5th of the new
2012-16 allocation should not count against the allocation
available for 2013-16. For example, if a guide’s new allocation
is 10 moose over 5 years, a maximum of 2 moose (10+5)
should count against the remaining allocation. If the guide
harvested 3 moose in 2012, only 2 of these animals would count
against the remaining allocation. Therefore, the minimum of
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either the 2012 harvest or 1/5th of the 2012-16 allocation was
generally used for the corrected 2012 moose harvest (a
correction did not apply to the appellant).

d. Determine remaining allocation for 2013-16. This is simply
the 2012-16 allocation considering hardship minus the corrected
2012 harvest.

e. Calculate the 2013 quota.

2013 moose quotas were calculated using a 30% administrative
guideline: moose quota was provisionally calculated as 30% of
the 5 year allocation. That figure was then adjusted in
accordance with the Ministry’s response to the Trumpy report:
guides allocated 3 or fewer moose over 5 years received their
full allocation in 2013; guides allocation 4 or 5 moose received a
quota of 3 in 2013 (less any moose harvested in 2012).

Step 4: Consider other tools to reduce the impact of the allocation
policy on guide outfitters.

a. The Regional Manager considered applying the Quota Variance
Principle (QVP). This principle allows for variance from
established quota procedures to meet exceptional conditions
(e.g., guiding in remote or inaccessible areas), and must not
impact resident hunter priority. Moose have high resident
hunter demand and were generally not considered for the QVP
in the Thompson/Okanagan Region.

b. In future years, the flexible quota system will also be considered
when calculating quotas. This allows an increase in quotas later
in the allocation period to allow guides to more fully harvest
their 5-year allocation.

[Emphasis in original]
[44] Using these four steps, the Regional Manager states that he calculated the
Appellant’s five-year allocation and 2013-14 quota as follows:
Moose

The government estimates that there are 350 moose in the MU 3-
39.

The government estimates that there are 35 moose in the portion
of the licenced area in MU 3-39.

Using a harvest rate of 6% (of all moose), the AAH in the MU 3-39
is 21 bull moose.

The guide’s share (10%) of the AAH in the portion of the licenced
area in MU 3-39 is 10% [of] 10% of 21 = 0.21 bull moose:

The 2012-16 allocation (5 times the annual figure) under full
implementation in the portions of the licenced area in the MU 3-39
is 5x0.21 = 1.05 bull moose
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The guide’s 2007-11 harvest not attributable to a drop in the AAH
from the last allocation period is lower than this tentative
allocation, so the 30% hardship rule does not apply.

The 2012-16 allocation in the portion of the licenced area in
MU 3-39 is 1.05 bull moose.

Quota on the 2013-14 licence was set at 1 bull moose in MU
3-39.

The guide harvested O moose in MU 3-39 in 2012, which leaves an
allocation for the remaining 4 years of 1.05 bull moose.

[Emphasis in original]

[45] In response to the Appellant’s claim that the Regional Manager “incorrectly
applied policy”, the Regional Manager points out that no rationale was provided to
support the Appellant’s appeal.

[46] In any event, the Regional Manager submits that policies and procedures are
not binding upon him. He submits that a regional manager can decide when to
follow or apply policies and procedures. He states that he considered policies and
procedures and largely, but not always, applied them.

BCWF’s submissions

[47] The BCWF made detailed submissions on the new policies and procedures
and the importance of upholding them.

The Panel’s Findings

[48] In an appeal to the Board, an appellant has the ultimate burden of proving
his or her case on a balance of probabilities; that is, an appellant has the burden of
establishing that it is more probable than not that his or her claim is true. Unless
the issue in the appeal is a pure question of law, an appellant will need to provide
evidence to meet this burden.

[49] In order to satisfy the burden of proof, this Panel agrees with the reasoning
of a different panel of the Board in the case of Avren et al. v. Regional Water
Manager, [2007] B.C.E.A. No. 9 (Q.L.), where, in the context of a no evidence
motion, the panel stated at page 10 that:

... the Appellants bear the burden of evidence in an appeal. It is not
open to an appellant to simply state its objection to an order, sit down
and require the respondent to justify the order as though no order had
ever been made.

... the Panel expected her [the appellant] to describe the basis of her
appeal and make reference to any documents in support of her
position. The Panel takes the view that an appellant's obligation in
proceedings such as these is to lead some evidence that either the
order made was wrong in law or fact, or that the process leading to
the order was flawed in some way. The Board does not necessarily
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require the appellant to always demonstrate that the decision was
wrong in law or fact, but if the appellant is not going to assert that
there is some legal flaw in the decision or lead evidence that the Board
could consider as sufficient to conclude that the Regional Water
Manager should have made another decision based on the facts, then
the appellant must at least lead some evidence that the process which
lead to the decision was flawed in some way.

Were it otherwise, respondents could be subjected to frivolous appeals
and put to the expense and bother of defending an appeal without any
indication that there was a flaw in the process or in the decision itself.
Simply put, it is not enough to come to this Board with the mere

complaint that the appellant does not like the decision that was made.

The Panel takes the view that an appellant's obligation in proceedings
such as these is to lead some evidence that either the order made was
wrong in law or fact, or that the process leading to the order was
flawed in some way. [Emphasis added]

[50] In the present case, the Appellant has not met the burden of proof. As a
bare minimum, there should have been some evidence of the pre-2008 moose level
being sought. In relation to the errors alleged, the Appellant needed to describe
which policies and/or procedures should have been applied, but were not, and why
they apply to his situation. At this time the Panel, quite simply, has nothing to go
on — it cannot determine whether the Appellant has a legitimate concern with the
decision or not. The Appellant provided no information, let alone evidence, to
support his claim that the Regional Manager erred and/or to justify the remedy he
sought. Instead, it appears that the Appellant was loathe to recognize the Board’s
jurisdiction over his appeal, was unhappy with a written hearing process and, as a
result, put minimal effort into his case.

[51] Although the Board could dismiss the Appellant’s case on the basis of no
evidence, the Panel has considered the Regional Manager’s decision-making process
in this case. The Panel can find no clear error in his calculations, or find any
improper consideration that warrants a change in the Appellant’s quota and five-
year allocation. Nor can the Panel find, on its face, any legal flaw in the decision or
in his decision-making process that is sufficient to conclude that the Regional
Manager should have made another decision, or that the Panel should make
another decision.

[52] Rather, the Regional Manager’s decision is based upon the application of
policies and procedures which reflect an intentional shift in the way that hunting
opportunities are allocated to residents and guided hunters in the Province. Itis
clear that hunting opportunities are now determined in a different way than in
2008.

[53] In the circumstances, the Panel finds that there is no basis in law or fact to
vary the Appellant’s quota and allocation.
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[54] In making this decision, the Panel of the Environmental Appeal Board has
carefully considered all relevant documents and evidence before it, whether or not
specifically reiterated here.

[55] For the reasons stated above, the Panel finds that the January 21, 2013
decision should be upheld.

[56] The appeal is dismissed.

“Alan Andison”

Alan Andison, Panel Chair
Environmental Appeal Board

April 22, 2014
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